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RESPONSE TO STATEMENT OF FACTS 
The statement of facts contained in American Paging Inc., 
of Utah's ("American Paging") Appellant Brief is accurate and 
is fairly stated according to the record. The statements of 
facts propounded by respondents David R. Williams, d/b/a 
Industrial Communications ("Industrial") and Mobile Telephone, 
Inc. ("Mobile") are accurate to the extent they reflect the 
procedural basis for this appeal. 
SUMMARY OF ARGUMENT 
The issues presented by this appeal have been extensively 
briefed by all the parties in Consolidated Supreme Court Case 
Nos. 860313 and 860314, and in the instant case, Consolidated 
Case No. 860517. 
This Court has never addressed the issue of whether the 
PSCU lacks statutory jurisdiction over one-way paging. 
Nevertheless, operation of one-way paging services cannot 
subject American Paging to liability for the following 
reasons: (1) one-way paging is not a public utility service 
and thus, operation of such services cannot form the basis of 
an action for damages under Utah Code Ann. § 54-7-22 (1986); 
and (2) a history of infrequent and unwitting interpretive 
regulation of one-way paging cannot create statutory juris-
diction regardless of legislative silence with respect to the 
existing definitions under Utah Code Ann. § 54-2-1 (30) and 
(31) (1986). 
ARGUMENT 
POINT I 
THIS COURT HAS NOT ADDRESSED THE ISSUE OF 
WHETHER OR NOT COMMERCIAL ONE-WAY PAGING 
SERVICES ARE PUBLIC UTILITY SERVICES FOR THE 
PURPOSE OF STATING A VIABLE CAUSE OF ACTION 
FOR DAMAGES UNDER UTAH CODE ANN. § 54-7-22 
(1986). 
American Paging1s contention that one-way paging is not a 
public utility service is supported by Utah law and recognized 
principles of statutory construction. Exclusion of one-way 
paging from the definition of public utilities is the correct 
interpretation of Utah Code Ann. § 54-2-1 (30) and (31) (1986) 
and thus bars a cause of action under Utah Code Ann. § 54-7-22 
(1986) for several reasons: 
First, respondents Industrial and Mobile contend that this 
Court has already addressed the substantive issue of whether 
one-way paging constitutes a public utility under Utah Code 
Ann. § 54-2-1(30) and (31) (1986). Respondents cite Williams 
v. Hyrum Gibbons & Sons, Co., 602 P.2d 684 (Utah 1979) as 
authority for this proposition. However, this Court did not 
address the issue of whether one-way paging constitutes a 
public utility in Hyrum Gibbons. Rather, the Court considered 
the definition of "telephone line" in determining whether 
Industrial was a public utiLity with the power of eminent 
domain. While the Court noted that Industrial Communications 
offered paging, it focused on radio-telephone or mobile 
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telephone communications in holding that "telephone line" 
should be interpreted liberally to include such service. Id. 
at 686-87. 
Nowhere in the Hyrum Gibbons opinion does this court 
specifically state that one-way paging is a public utility 
service. Moreover, this Court never separated radio telephone 
or mobile telephone services, which are clearly public 
utilities, from one-way paging to determine that each, 
independent of the others, made Industrial a public utility 
worthy of eminent domain powers. Rather, this Court merely 
stated: 
Since the legislature has delegated its power of 
eminent domain to public utilities for certain uses, 
it is indeed appropriate to correlate the chapter on 
eminent domain with that concerned with public util-
ities. A consistent definition of "telephone line" in 
the two chapters is both logical and appropriate to 
accomplish the legislative objective of defining prop-
erty devoted to a public use. 
Hyrum Gibbons, 602 P.2d at 686. Respondents* suggestion that 
the Hyrum Gibbons decision determined the scope of the Utah 
Public Utility Act as it relates specifically to one-way paging 
mischaracterizes that decision. 
Contrary to Respondents' argument, this Court acknowledges 
that it has not addressed the issue of whether or not commer-
cial one-way paging is a public utility under Utah Code Ann. 
§ 54-2-1(30 and (31) (1986). See Medic-call, Inc. v. Public 
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Service Comm'n., 24 Utah 2d 273, 470 P.2d 258, 260-61 (1970). 
In its most recent decision discussing one-way paging services, 
this Court stated that "the jurisdictional issue [PSCU 
jurisdiction over one-way paging] likely will be resolved by a 
rulemaking proceeding on remand and will obviate the need for 
further proceedings. . . . " ) . Williams v. Public Service 
Comm'n. of Utah, 720 P.2d 773, 776-77 (Utah 1986). If the 
jurisdictional issue concerning PSCU authority to regulate 
one-way paging had been decided in Hyrum Gibbons, this Court 
surely would not have indicated that such issue was yet to be 
determined by rulemaking. 
Second, the PSCU cannot create its own power to regulate 
one-way paging. The PSCU derives its powers and duties from 
statute, [and] has no inherent regulatory powers, but only 
those which are expressly granted. ..." Basin Flying Service 
v. Public Service Comm'n. of Utah, 531 P.2d 1303 (Utah 1975). 
Thus, the PSCU cannot assume statutory jurisdiction to regulate 
one-way paging by unwitting and sporadic regulation thereof. 
Finally, the majority of jurisdictions interpreting Public 
Utility Acts similar to the Utah Act have excluded one-way 
paging services from regulation for the reason that one-way 
paging is not a public utility. See Annot. 44 A.L.R. 4th 216, 
220-23 (1986). These decisions are helpful to this Court in 
making the determination that regulation of one-way paging is 
also improper under the Utah statute. 
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Clearly, because no statutory authority has ever existed 
for regulation of one-way paging as a public utility, American 
Paging's activities are not subject to the provisions of Utah 
Code Ann. § 54-7-22 (1986). The efforts of the PSCU to clarify 
its lack of jurisdiction over one-way paging have not been an 
attempt to deregulate paging services because one-way paging 
has never been a proper subject of public utility statutory 
regulation. Thus, American Paging1s one-way paging activities 
are and have always been lawful. 
POINT II 
PRIOR INTERPRETIVE OR IMPROPER ACCESSION TO 
REGULATION OF ONE-WAY PAGING CANNOT CONFER 
STATUTORY JURISDICTION UPON THE PSCU BECAUSE 
ADMINISTRATIVE CONSTRUCTION MAY NOT BE SUB-
STITUTED FOR LEGISLATION. 
Respondents contend that the PSCU's history of limited and 
unwitting regulation of one-way paging in Utah confers regula-
tory jurisdiction upon the PSCU simply because the Utah Legi-
slature has not modified its statutory definitions of telephone 
corporation" and "telephone line." 
Respondents cite Salt Lake City v. Salt Lake County, 568 
P.2d 738 (Utah 1977) as support for their contention that 
because the Utah Legislature has remained silent with respect 
to the PSCU's accession to regulation of one-way paging, the 
Legislature must have somehow intended PSCU regulation of such 
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activities. This contention is incorrect for two significant 
reasons: 
First, administrative interpretation, out of harmony with, 
and contrary to, express provisions of statutes interpreted, 
cannot be given weight because prior administrative regulation 
cannot confer or change statutory jurisdiction. Utah Hotel Co. 
v. Industrial Commission, 107 Utah 24, 151 P.2d 467, 470-73 
(1944). 
In Utah Hotel, this Court stated: "Where an interpretive 
regulation is involved, the ultimate question before the court 
is: What does the statute mean? . . . [I]t is the statute and 
not the regulation to which the individual [or entity] must 
conform." .Id. at 472. The mere fact that the Legislature does 
not modify statutory definitions is not be determinative of 
legislative agreement with such improper regulation, which is 
contrary to existing statutory definitions. 
The rule of construction urged by respondents is not bind-
ing in the instant case. Indeed, in the Salt Lake City deci-
sion, this Court was careful to note that rules of construc-
tion, such as giving weight to a long-followed administrative 
interpretation not changed by the Utah Legislature: 
are useful guides, but poor masters, and they should 
not be regarded as having any such rigidity as to have 
the force of law, or distort an otherwise natural 
meaning or intent. Their only legitimate function is 
to assist in ascertaining the true intent and purpose 
of the statute. 
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Salt Lake City, 568 P.2d at 742. 
In the instant case, the legislative intent on which Utah 
Code Ann. § 54-2-1 (30) and (31) is based is to limit public 
utility regulation to activities which utilize a telephone line 
"in connection with or to facilitate communication by tele-
phone, " which by necessity involves two-way interactive communi-
cation. One-way paging does not constitute "communication by 
telephone" because it is limited to message transmission and 
storage. One-way paging does not even contemplate interactive 
communication with the caller as with two-way communication by 
telephone, as required by statute to be subject to public 
utility regulation. Therefore, exclusion of one-way paging 
from the public utility definition of telephone corporation 
avoids absurd results by adopting a reasonable definition of 
telephone line, thus, regulating only operation of equipment 
and property used directly in transmission of interactive tele-
phone communication. Curtis v. Harmon Electronics, Inc., 575 
P.2d 1044, 1046 (Utah 1978). See American Paging's Argument 
1(B) contained in its Appellant Brief in Case No. 860517 at 
10-13. 
Second, as a practical matter, the Legislature cannot be 
held responsible for tracking the regulatory activities of 
every state agency and changing all statutes in response 
thereto. This is especially true in the instant case, where 
over a 20 year period the PSCU granted a total of only 5 
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certificates of authority, only one of which was a single 
authority certificate granting authority to operate a one-way 
paging service. See Williams v. Public Service Commission of 
Utah, 720 P.2d 773, 774 (Utah 1986). 
In essence, respondents suggest that the Utah Legislature 
should focus on a single incident in which an unnecessary, 
single authority certificate was granted, and then react by 
modifying its statutory definitions. Because of the limited 
and sporadic nature of PSCU regulation of one-way paging and 
the impracticality of subjecting statutes to unnecessary and 
continuous modification, respondents' argument of legislative 
acquiescence is without merit. 
CONCLUSION 
For these reasons, it is respectfully submitted that the 
Order and Declaratory Judgment of the district court should be 
reversed for the reason that the PSCU does not have statutory 
jurisdiction over one-way paging. The district court should be 
directed to dismiss Industrial and Mobile's claims for damages 
for the reason that American Paging is not a public utility. 
DATED this /£/*[ day of December, 1986. 
SNOW, CHRISTENSEN & MARTINEAU 
Lman 
Larry R. Laycock 
Attorneys for DeEendant/ 
Appellant American Paging, 
Inc. (of Utah) 
SCMLRL6 
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